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Problem 5
Extortion Litigation

A collection attorney files suit and the consumer's lawyer raises improper venue as a
defense. The lawyer threatens to file a Federal FDCPA claim against the collection
attorney. However, if the collection attorney will dismiss the case against the consumer
and release the consumer from the debt, the lawyer will drop the FDCPA claim. Given
this situation, collection attorney should:

r A. Continue to sue the consumer as the FDCPA claim against has nothing to do
with the handling of the collection matter.

¥ B. Notify the client, in writing, of the FDCPA claim and advise the client to obtain
new counsel since continued representation is prohibited as a conflict.

¥ C. Notify the client, in writing, of the FDCPA claim and let them decide If you
should continue your representation In the collection matter.

¥ D. Immediately notify the ARDC of the consumer lawyer's threats against you to
achieve an unethical advantage in the underlying collection matter.
























































































































































































































Modifying the Automatic Stay

u  Why Modify the Automatic Stay?

u Upon filing a bankruptcy, the debtor receives
the benefit of a stay of all collection actions
against him or her.

u Any efforts by a creditor to continue to collect
on their debt is a violation of the automatic
stay, and the debtor can go after the creditor
for violations of the stay.

u In stay violation proceedings, attorney’s fees
are often shifted from the debtor when the
creditor is found to have violated the stay.
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Grounds for Relief

u  Showing Cause
u Lack of Adequate Protection

u Lack of Equity and Property Not Necessary for an
Effective Reorganization
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u For Example, a renter files bankruptcy but fails to include his
landlord though he is two months behind on rent pre-petition.
Post-petition, the debtor continues to fail to make payments
of his rent to the landlord. Not long after the bankruptcy is
filed, the landlord files an eviction action seeking not only
possession of the property, but also a judgment for the unpaid
rent. The landlord serves the lawsuit, and, for the first time,
is made aware of the bankruptcy.

u In this instance, because the landlord took an action against
the debtor after the bankruptcy was filed without prior
permission of the court, it would need the stay annulled so
that those actions are not invalid.

u If the stay is annulled, the landlord can continue his action for
eviction, and doesn’t have to start over with the lawsuit.

However, any efforts to pursue a judgment will likely be
restricted in the order annulling the stay.
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Objection to Discharge

u Foundin 11 U.S.C. § 727(c)

u The trustee, a creditor, or the US trustee can object
to the discharge of the debtor

u Creditors may also petition the court to have the
trustee examine whether grounds exist to deny the
discharge.

u  Must be filed by adversary. FRBP 7001(4).

u Objections based on 88 727(a)(8), (9), and 1328(f)
are brought by motion.
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No. 1-19-0476

19  After Teofil’s examination, Plaintiffs’ counsel received additional documents, including
copies of checks issued by 2XForm, 2XForm’s checking account ledger, W-2 statements issued
for 2014, and invoices for work performed by 2XForm. Plaintiffs’ counsel requested examination
of Esther, both as an individual and as an officer of 2XForm. 2XForm refused to present Esther,
stating that Teofil is the one with the most knowledge of the matter.

110 Plaintiffs filed their motion for conditional judgment against Esther and Teofil,
individually, on March 29, 2018. The motion further requested that Esther and Teofil “show cause
why such Conditional Judgment should not be converted to a Final Judgment against each of them,
jointly, severally and individually, as a result of their wrongful conduct in converting or
mismanaging both the operation and assets of 2XFORM to benefit themselves or others.” In
support, the motion alleged that plaintiffs obtained a judgment against 2XForm for $444,844.04.
It further alleged that 2XForm submitted a false sworn contractor’s statement that it had made a
payment of $32,655.01 to Graybill, one of the suppliers for windows, which was never sent to
Graybill.

11 The motion also alleged that 2XForm submitted inconsistent and improper sworn
contractor statements. Specifically, sworn statement #1 indicated that 2XForm was the only
contractor on site who completed work, including demolition, as of March 10, 2014. However,
sworn statement #2, dated May 12, 2014, indicated that other contractors actually performed the
work and the percentage of work performed by 2XForm between March 10, 2014, and May 12,
2014, was reduced. Sworn statement #5, dated September 4, 2014, indicated that 2XForm

transferred or assigned “credit” for work it performed on plaintiffs’ project to other contractors.
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No. 1-19-0476

say they do not have assets.” The court concluded that “[t]he only way Plaintiff[s] will be provided
enough information to request turnover from Teofil and Esther here, pursuant to Section 2-
1402(c)(3) is if they comply with their third party citations and Esther sit for a personal
examination.”

115 The court also found that plaintiffs have shown that “both Respondents are indebted to
Plaintiffs” by converting funds that belonged to plaintiffs and by having 2XForm divest itself of
its own assets by transferring credit for work it performed “to various other contractors.” The court
determined that plaintiffs “have presented a prima facie case that they are entitled to a Judgment
for all proceeds *** as a result of the conversion or embezzlement of Respondents, both of whom
are admitted-to-be agents of” 2XForm. The trial court found it had the authority to enter the
judgments under sections 2-1402(c)(3) and (6). Plaintiffs issued and served a summons after
conditional judgment against both Esther and Teofil. On August 23, 2018, after they failed to
appear in court, the trial court entered separate final judgments against Esther and Teofil for the
full underlying judgment amount of $537,095.33 plus costs.

116 Respondents filed a motion to reconsider the final judgments.® The trial court denied the
motion to reconsider, finding that although respondents appeared and answered the citations,
“appear and answer means fully answer. And here the point of the conditional judgment was to
put citation respondents on notice that the court did not believe that they had fully answered.” The
court found that section 2-1402(k)(3) provided a basis for the judgments against Esther and Teofil

as individuals.

Although Judge White issued the conditional and final judgment orders, Judge Otto heard and
decided the motion to reconsider because Judge White retired.
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Candidates running for the position of Clerk of the Circuit Court of Cook
County have been invited to the ILCBA Candidates Forum. All five candidates
have accepted the invitation.

The format for the forum will be as follows:

A list of questions to be discussed was provided to each participant 7 days in
advance of the forum. The ILCBA appointed a moderator to ask the questions at the
forum and to ensure that each candidate has equal time to respond to the questions

posed. The forum is NOT a debate, but rather an opportunity for the candidates to
provide responses to the questions posed by our members.

Moderator

Michael S. Matek
Matek & Mazar LLC

Candidates

Barbara Bellar
Richard Boykin
Michael Cabonargi
Iris Martinez
Jacob Meister
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